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See 47 C.F.R. §73.683

As pa~icular households are

In part:icular. 47 C.F.R. §

Thus. al t:hough che FCC' s mechod of

II LLblLJ<:

See 47 C.F.R. § 73.6B3(b), supra, ac n.S.

That t:his was Congress' incent is supported by a House

FR~AKERMAN SENTERFITT

Although PrimeTime 24 is correcr that t:here are limitat:10ns on

The FCC acknowledges tnac crue coverage or s~gnal screngch

in~ensicy, Congress endorsed che FCC's method of determining such

In st:at:lng c.ha~ the FCC shall define a :signal of grade E

signals.

Judiciary CommiCLee Reporl: prepared a few weeks aft:er it: drafced

disregarded.

made wlchouT: regard to int:erferenc~ and shall be made only on the

est:irnal:ed field :screngch.··

escimating a grade B 9:l.gnal i9 ~mperfect:. such imperfecc~ons are

est: imacing a ~ignal.· s strength.

how che FCC escunates a grade A and grade B signal, ~he code

73.6B4ta) SLaces chat: ~[a]ll pred~cc~Qns of coverage ... shall be

specif1cally states chat the FCC will noe cons1der variations when

the focus of che SHVA, Pr1meTime 24 argues that: a grade B intensity

expecred co be differenc from the- average cerra-in on ...h:l.ch 1:he

slgnal chat produces a picture wlch accepcable qualit:y.

f1eld st:rengch char'Cs were based.")

s~g~al should be defined With the intent of Congress in mind - a

these e9cimace9 because the t:erraj.n over any s;pecific pa~h 1.5

(~Under actual condi~ions, che trLle coverage may vary greacly from

will vary greacly from iCEi eSt:J.maces.

_.,.,_ .._-~ .. -~_ ..._.._---~-----_..-----.- --

~Y-14-ge 09:t'A~
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Whet:.her
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R.R. Rep. No 100-887/ pc. 1/ ae 26 (l988)

____WILMER ( fTLER PICKING

which to achieve Congress' objeccive in the SHVA.

congress' has chosen c.he bese stan.dard, however. is not for ~he

Congress clearly defined a grade B signal based upon the FCC's

essentially 'Cha~ signal 1ntensiey is noe the proper sr:andard by

PrimeTime 24 arguments in favor of a su,bjeccive test: are

(emphasis added).

Court: co decide. The ducy of che Court:: is co conscrue 9tacut:e8 as

of grade B incensit:y was as defined by the FCC. currencly in 47

C.F.R. § 73.683(a!

t:he definicion of "unsexved household." which sr:at:ed 'Chat: a sJ.gnal

Congress reasonably int:.ended in accordance loJich ics language. See

Caminecct. 242 U.S. ac 485; Scrimgeogr, 636 F.2d ac l022.

objecLive 6candard and nOL on ~hecher a ho~sehold received
T

accepLable pic~ure qualicy. Prime~ime 24's emphasis on che laccer \

runs contrary LO Lhe SHVA. Accordingly. che Court agrees with the

Magistrate Judge's finding chat the SHVA defines ~unserved

p~rLicularized finding chac ·a~ or ~eert:ain~ households receive

household- under t::he FCC's ob]eccive scandard, and not: on a

acceptable pict:ure qualicy.

MAr-I 4-96 09;41AM FROM-AKERMAN SENTERFITT

05/14;98 13:04 FAX 202 663 6363



-18-

bears the burden of shoWing likelihood of success on che meriCB.

PrimeTime 24 att:aclcs Plaincitfs Longley-R~cemaps,:J and t:he results

~ 019/042

~7 U.S.C. §

In particular.

T-4IS P 19/42 F-6ZB

Although a part:y seeking a preli.mi.nary injunct:ion

accepcable pic'Cure over che air, sufficiently sho\ois chat: iC3

subscribers do not: receive a grade B signal.

Under t:.he SHVA. a satelli'Ce carrier suoh as PrimeTirne 24. ha~

the burden at erial of proving that: irs cransnUssi.on of network /f

evidence does not suppon injunctive relief.

119 (a) (5) (D) _

progranuning goes only t:.o "unserv~d households."

quescionnaires from subscribers scacing that: they do not receive an

unrel iable. Furchermore:, PrimeTirne 2'1 tna.i.n'Cains chat ics evidence,

24 concenqs chat: thi~ ev~dence was either inadmissable or

ult:imace det.:erminant of eligi.bilit:y under -the SHVA. plaintiff6'

Nex~. PrimeTime 24 argues 'Chat even if signal 6crengr:h is r:he

of Plaint1ffs' signal stren~h te9~S in the Miami area. PrimeTime

, As Magistrace Judge Johnson descr~bed in her Reporc. the
Longley-Rice maps were creaced using che "'Longley-Rice6- propaga'C.ion
mechodology. '"Thi,e met.hodology was developed by U _s _ governtne.nt:
scien~ist:s, and no~ exist:a in the form of a comput:er program thar:
can be obcained from an agency of the U.S. Deparcmenc of Commerce.
The methodology eakes inT;o account: det:ailed daca about the 'terrain
chat surrounds a pa:t:"t:..l.cular celevi.sion broa~caat tower" and can be
used co measure che incensity of a sign.ci::i., from a parcl.cular
celevision scacion. ~ R&R at 17.

MAY-14-98 09:42~ FROM-AKERMAN SENTERFITT

2. Bvicance Ea~abliB~9 Likelihood of Succe8~

05;14;9M 13:04 FAX 202 663 6·6.
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each
chat

From chis

T-41E P.ZD/42 F-SZ8

~ abJ. at: '!l.

Thus, a9 not:ed in the

'1.1=1<' PICKING

See Deerf~eld Med. Ctr. v. C1'l:y of.
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requires PrimeTime 24 LO prOVide
of all new subscribers receiving

§ J..J..9

list:

--------._-------- --

U.S.C­

mom:hly
17

an~tworl<

p~ctures viLh a convencional rooftop ancennae.

PrJ.meTime 24 requires customer service represenCaLJ.ves co ask all

and only prOVides service ~o those 9ubsc~iber9 who scaLe chac they

PrlmeTime 24 has a9serLed chat: ~es efforcs to comply wlt:h che

receive unaccepcable pictures.

~ts produce co pe~sons who scace ~hac t:hey receive unaccepeable

a. Pr~TLme 24's Evidence of Compliance with the SliVA

30.

Furthermore, PrirneTime 24 scaces ~hat ic sends questionnaires ~o

all of les subscribers who are challenged by the network 9caClons.

erial that: its subscribers are "unserved households." ~ R&R at:

pocencial sub9criber~ about: their picture qualicy, and only sells

SRVA demonscraee chae Plaintiffs cannot succeed on che mer~cs.

merlcs by demonscracing thac PrimeTlme 24 is unlikely co prove at:.

Report:, Plain't.iffs can eseablish likelJ.hood of success on t:.he

is upon r.he nonmovanL.

nonmovam:::s ulcimace burden of proof -)

likt::!llhood of success on che merics, courc Look inca account

Deerfield Beach., 661 F.2d 328, 336-38 (sen Cir. 1981) (in assessing

che court muse consider chat the u:timaee burcten of proof aL erial

UAV-14-9S Oa:42AM F~O~AKER~N SENTERFITT

u5/1~/9H 13:05 FAX 202 663 6363
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~it:hou~ the need to install or maintain che ancenna.

ra~her than on che FCC's objeceive eese co decermine whether a

f4J 0211042

T-416 F.21/tZ F-aZ8

As ~rev1ouBly discussed. Congress

~ In addicion, subscribers eo PrimeTime 24 rece~ve

spores programs (such as NFL foor:ball) chat are noe available

24 _- R&:R at. ~o _ Far inst:ance, "viewers 'Wi.th access co add.:i.t:1onal

an 'unserved household' ...,hy a cuscomer mighc sign up for PrimeTime

Furchermore, PrimeTime 24 again focuses on piccure qualicy

subscribers are among ~he people IJho do not: receive a grade B

many more c.elevision channels Lhan wJ.t:.h over-the-air anc.ennas,

earlier) by wacching a scacion from a distanc time zone and can see

Repo~ noted. ~[c)here are a variecy of reasons, unrelated ~o being

signal.

network stacions can wa~ch necwork programs several hours lat:er (or

The Magiscrace Judge correccly rejecced chi5 argurnen'C. As the

eVidence, Pr1meTime 24 a~gue9 ~ha~ che Court: should infer chac ics

locally ...

eSLablished an obj ect::.ive tesr:. t:o decennine lJhich households a

household is ~unserved.#

license. The t::.est is ..het:her che household can receive a g::-ade B

ner:.work's programming. The network st:.aciona or their affilia~ee

can chen use Lhase lia~a co ·challenge~ 'slJ,bscri1:lers who chey
believe are not ~unserved_~

6acel11te carrier could rebroadcast:. network television ~it:.houc a

MAY-l~-98 Og:4ZAU FROM-AKERMAN SENTERFITT
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11. Defined, SUPI".2. at: n.9.

@022/042

As t:he

In addit:ion,

T-416 P.ZZ/42 F-928

Accordingly, ehe Court:. agrees w~th che Magi9crat:e

t:he maps was inad~s9ible under Fed. R. SV~d. 703.

hearsay under Fed. R. Evid. 802, and 'Che expe~ ~es~imony regarding

Langley-Ri.ce maps1l. were inadmissible evidence because t:he maps were

likelihood of succesS, PrimeTime 24 concends t:hac Plaint:iffs'

As a furt:her reason why plain~iffs cannot: demon~t:rat:e a

b. P1.a1.Z1t:1.ffs' Rvi.d.ence of Pr1,m.e"1'i.me ~.' 13 Nox:a.campli8%lce with

the SHVA

-unserved households."

pr~meTime 24 dispuces t:hat:. plaint:iffs' si.gnal s~rengt:h cescs at: ~OO

locacions in che Miami. area ...ere relevant: because t:he cescing

ev:i.dence chat: iCE subscri.bers meet ~he s-car:ut.ory st:andard for

Alchough PrimeTime 24 conLends chat: a subscriber' percept:ion

JUdge's decerminacion that: Pr:i.meT~me 24 has fa1.led co produce

See R&R ac 20.

scrong relaci.onship bet:\o'een signal si:rengch and picr:ure qualit:.y.··

Report scates, "the only reliable daca before the Court: sho~Q a

a grade B signal, plainciffs' evidence sho~S acherwise.

of pict:ure qualicy is an indicat:.or of whet:.her a hou~ehold receive~

subscribers fit: ~it:hin congress' definition.

piccure qual it:.y , simply fails co provide eV'idence chac such

~r

signal as defined by ehe FCC::.. Asking por:ent:ial subscribers abou~

MAY-]4-3E a9:~2A~ FR~AKERMAN SESTERrlTT
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Asseo v. Fan Am. Gra1.n Co. f 80S F.2d ::23. 26 (pC. Cir. 1986); See

'4102J/(j·12

When

T-416 P 23/42 F~8Z8

Thu~, even if che maps

See Dauberc v. Me~rell Do~ Pbarma~eur;cals, Ioc., 509

In any event. che m~ps ~ere no~ inadmissible hearsay.

633, n.lO (S.D. Fla. 1992) (Marcus, J.l.

represenl:acive of che Na~icn.

hearings. The disposi~1ve quesC~on is noe their classificacion a~

hear.say ma'[.er~als ar~ oft:en rec:e~ved in preliminary injunc't:ion

were hearsay, admission of the evidence was proper "giv~ng due

i. The Longley-Rice Maps

hearsay bue whe~her. weighing all che act:endanl: fact:ors, including

PrimeTime 24' s argument: cha-c che Longley-Rice maps were

inadmissible hearsay is mericle5~ because "[alffidavics and o'Cher

che :1eed for expedicion, chis t:ype of evidence was appropriace

McLaughlin, BOl F. Supp. at n.l0.

glven che characLer and cbjeCT:lVeS of t:he injuncT:ive proceeding,"

~eigh~ to the faCT: that [PrimeTime 24) did not have che oppor~uni~y

d 1 f ' d and Souch Florlaa f s 'Copography is no'::me~ho 0 ogy IfJas _awe,

Lev~ S~rau~s. 5~ F.3d aT: 985; McLaughlin v, Williams, 801 F. supp.

provides chat: experts may rely upon facLs or data char are nOl:

e::o::pe:!:"c cesi:imony is offered, iT: JS adtn1ssible if it: ~9 reliable and

U.s. 579, 59l-93 (~993). Rule 703 of Lhe Federal Ru~e8 of Ev~dence

to confront the declaranc, and ~he need for expedi~ion

relevanc.

UAY-14-9B Q9:!3AU F~OU-AKERMAN SENTERFITT



23

rrO~4(1l4~
I' JL\1.Lh: I I

These maps thus dernonscraced which of

In t:.he inst:anc matr:er, Plaint:iffs' Longley-lice maps \Jere

~U8es subscriber addresses, in comb~pation uith a
database of information from the U.s. Census and the u.s.

~t:he "Longley-Rice~ propagation mer:hodology. was
developed by u.s. government: acien~ist:s, and . no~

exists in che form at a compu~er prog~am ~ha~ can be
obtained. from an agency of the tJ. S. Deparl:ment of
Conunerce. The Longley-RJ..ce me~hodology ~a.ke6 into
accounc detailed data about: the terrain chat surroun~ a
parcicular c.el.evision broadcast: ~ower. Longley-Rice maps
thUB provide the bes~ aval1able informa~ion. shore of
conducting acc.ual field measurements, about che
likelihood t:.hat a specific household can receive a signal
of a parr:icular inc.ensity fram a parc.1cular television
st:.ac.ion. "

The Magiserace Judge found t:hat: the LOngley-Rice maps \Jere

As to geocoding, the Magistrate Judge found char: the process

che Longley-Rice maps.

prapagat:ion mechadology which der::ermined che signal strengr.h of

admi~ted inca evidence at:. the hear.LG.g if 5uch evidence is of a cype

certain neCyork affiliar:es and drew them onto a map of che area,

creaced by using cwo forms of t.8chnology: 1) ~he Longley-Ri.ce

reasonably relied upon by experts ~n che Fa~icular field.

relevant: and reliable evidence. As che report: sr:at:ed.

and 2) Geocod~ng ~hich pinpoinr:ed PrimeTime 24'6 subscribers onco

a ner:work affiliate in a given area.

PrimeTime 24's subscriberp could receive a grade A or B signal for

R&R at ~7 (c1t:.ations omitted) .

MAY-!~-98 09:43AM
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R&R at:. 18.

his field. ~ This informacion is sufficient:: for che Cour~ ~o

@025/042

Cohen alao

T-41& P.2S/42 F-8Z8

See Tr. 6/3/9" D-E. ~114, at: 260 & 264.

£xper~8 may generally rely upon fac~s or da~a cha~ is

creaced.

cesr:ified thac such maps were reasonably relied upon by e~erts ~n

eVidence, and that: he had personal knowledge of how such maps were

Next:. PrimeTime 24 asserts chat:: Cohen's ces~imony regarding

ebe creation of r:he Longley-Rice maps r:haL were ineroduced a5

find chat: che maps ....ere admissible as relevant:: and reliable

Jules Cohen (~Cohen~) stated chac he arranged for and supervi~ed

The expert:: who ce~n::ified as co l:.he Longley-Rice maps. Mr.

Pose Office, co provide decailed longitude and laci~ude

information fDr specific subscribers. These subscribers
are represenced Py che black docs o~ ~he map_ The map~

al~o concain reliable eouncs of che numbers of
subscribers in the Longley-Rice Gra.de A and Grade B areas
and in ocher defined area::!."

evidence for Lhe purposes of the Prelim~nary Injunccion.

chs maps did noc conscitute admissible expert:: opinion because he

did noc rely upon personal knowledge, bue inscead ~nly presented

reasonably relied upon by expert:s in t::he field. Fed. R. Evid. ,03.

people.

resulcs of work performed for Plaintiffs by cwo ot:.her seee of

each and every individual either remo'Lely or'--j.nLimac:ely involved.

Rule 703 was in'Lended co ·nega~(e] the need t::o parade into court

~Y-14-eB a9:43A~ FRQ~AkeRMAN SENTERFITT
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I4J 026/042

T-416 P.2S/42 F~82S

This t.es~~mony is sufficienc col!L.. at. 264_

Congress did not: indicace ~he me~hodology t:hat.

Cohen also t.est.ified chat. he reViewed t.he maps and

primeTime 24 cont.ends chat ene signal streng~ cescs

~napprop~iare.

engineering.

around t.he world.

Mianu. area.

eVidence of signal screngch t.ests caken at 100 location5 in thE

\Jere not: probative evidence becau~e c.he me~hodology used wa~

In addit.ion t.o Mr. Cohen's test.imony, Plaint.iffs presenced

should be followed when measuring signal in~ensi.cyi but: rat:her

made correccions based upon his SO years of expertise in broQdcasc

warranc its considerac1on by the Magistrate JUdge. 12

~i. Pla~ntiffs' S~gua2 Screag~h Tests

yere ~easonably relied upon Py expert.s in his field of broadca~c

Cohen testified t.ha~ che companies he used co create che rnap6

Cir.l, cerr.. denied, 116 S. Ct.. ~B68 (~996).

_" in an experc's t.een:imony. U... 5. v. Abbas, 74 F.3d. 506, S~3 (4'"

~ngineering and his pereonal knowledge of the television market.s

1.2 Pr:i.meTime 24 also raises var:1.ous ol:.her prob~erns w1ch
Plaint:iffe' reliance In the Longley-Rice moQel and maps including
c.hat:: 1) che map incorrec~ly assumes that a conven~ional outdoor
rooft:op ant:enna is 30 feec in t:be ai~, 2) che maps ignore eea~onal

variat:ions 3) the maps escablieh abscrace probabilities, and 4)

P1aint:iffs failed co introduce evidence as to the accuracy of t:he
maps' calculations. £Ven if PrimeTime 24 ~s correct t:hat Longley­
Rice maps make t:hese errore in aBsumpriona, cbs evidence goes only
co the ~eight of the eVidence, noe to its admissibilicy_

U;I 1. ,!! :.-J ,.,
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ideal condicions.

ucilize.

I4J 027/042

T-416 P 27/42 F-62B

PrimeTime 24 also argues

PrimeTirne ~4 st:.aces t:hat:

PrimeTime 24's own expert used the

See, Obj. a c 36 - 37 .such standards.

mechodology co induscry negociations.

PrimeTime 24 argues chat if Congress had mean~ for si.gnal incensicy

noe probacive is unavailing_

FCC in 4' C.F.R. §73.686 for t:heir signal screngch t:eses.

PrimeTime 24's posi1:ion tha~ the signal s~rength tescs were

designed to produce the highest: signal strengch readings under

chat 1:he mer-hodology Plaio~iffG used for the signal tests .....ere

in~ended chat: sa~ellite carriers and broadcascers would agree co

cesci:::lg co be measured by t:he procedures set:for1:h in 41 C.F.R. §

Plaintiffs used t:he measurement: procedures sec forch by ~he

Plainc1ffs signal streng~h test results were significant ~n

alt:hough there were negot:iations, no agreement: ~as reached. ~

73 _686, ~c would not: have left: che fornxulation of the t:est:ing

cescing procedures provided for in 47 C.F.R. §73.686. Fur1:hermore,

measuring signal im:ensi1:y is r:he most: appropria~e standard Co

since the SHVA SLat:es thac Lhe FCC should define a signal of grade

B inLensicy, absen~ an indusLry agreement, the FCC's standard for

that all of the 100 randomly tes,-ed subscribers received a signal
\ ,

of <11: least grade B intensity trom b01:h t:he CBS and Fox: local

~Y~1~-93 n9:44A~ FR~AKERMAN SENTERFITT
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\
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These

. means

"'unservedto

T-416 P ZB/~Z F-EZE

Se.e R&R at:. ~B_

rescriccednot

; LkJ< P [CKING

arese:rvi.ces

In face, almost all lao subscribers received a signal

24'S

FROM-AKERMAN SENTERFITT

49 (citing 47 U.s.C. § 312 (f) (l) ("the term 'willful'

c _ W1~~ful or Repeated

necessary only co show that a person knew it:. was c:lo:i.ng t:he act:s in

(emphasis added). pri.meTime 24 maintains that c.he Magi.Sl;;.rate Judge

The Ma9iatra~e Judge found thac. "to prove ~illfulnesB ~~ is

Under the statute, however, a satellite carrier's delivery of

finds that: there is sufficient ev~dence to support a f~nding chac

quest:ion, not that: CAe person knew thoae act6 ~~re wrong.~ R&R at:
....

"unserved households." and as 6uch t:he results are relevant:. After

Plaintiffs' contention that PrimeTirne 24 subscribers are not

if it is either "'WillfUl" or "'repeated." 17 U_S.C. § ll9(a) (5) CAl

households."

erred in finding tha~ its violations of ~he SHVA were willful or

network Bcacions to unqualified households Violates the SliVA only

results are relevant: even if the Miami':3 local ce:rain is flat. As

Lerrain in each locacion. The signal testS serve co underscore

che Magistrate Judge found, the Longley-Rice maps do consider the

considering all of Plain~iffB ev~dence and the record, the Court

PrimeTime

of Grade A intensity from bach s~ations.

affiliates.



-28-

(D.N.J. 1990) i R&R ac n.18.

14l 029/042

rule.")

prompt:ly

t.raI1sm.issions.

T-416 P Zg/t2 F-aZ9

24

[such as]

PrimeTiroe

l'I LlR PICKIl'iG

ot

corrective action

PrimeT1me 24 refers the Courc to 17 U.S.C. §

"c faking]

misappropriacion

Nevertheless. even if che. "uillful" standard required a

PrimeT1me 24 maincains thac the Magl.strace' S 6t.andard co

benef1cced from chis definicion of che cerro willfulness when ic

che conscious and deliberace commission or omission of [an) acc,

Furchermore, che Reporc noted chac PrimeTime 24 has ltself

irrespec~ive of any incenc ~o violace any

PrimeTlme 24 Joint Vencurs v. Telecable Nacional, 1990 WL 598572

obtained an a'loTard of damages for a defenc1ant:' s unauchorized

imposed if sat:ellite carriers did not: ~tt:empt to comply w1Lh che

decermine wilfulness failed co consider congress' recognition chat.

Act in good faich.

che Report: noted, Sec~ion 119(a) (5) (A) refera only co damages, not:

damages by

withdrawing service from t:he inellgible subacriber. H However, as

119 (a) (5) (Al which provides chat: a satellit:e ca.rrier may avoid

POSsibilities of error would occur, and chat damages should only be

finding of aggrava~ed negligence, the Magie~race Judge also

~ R~ at 32. Plain~iffs' evidence indicates that PrimeTime 24 is

wi~h a request for injunctive relief as is before t:he Cour~.

correctly decermined cha~ the evidence warranted s~oh a finding_

~~Y-ld-98 09:44AM FROM-AKERMAN StNTERFITT
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This evidence demonstrates chat: Pri.meTime 24 knew of the

as defined by congress.

i4J 030/042

standard. ofct=n

T-416 P.30/42 F-8Z8

In. a mal-ling Co

chis cechnical

WI LMl:1< C 1L./;)<__t I CK I NG

O'nforeunately,

24 was aware of che governing legal B~andard.

In addir.ion, in effor~s to persuade subscribers co wrice cheir

subscribers regarding the SHVA, PrimeT1me 24 seated chae ~he Ace

PrimeTime 24 has simply ignored ~he grade Beese even though

it: "~ried and failed to persuade Congress 1:0 adopt: a ~esc of

broadca5~ing copyr1ghted network programming ~o hundrede of

cho~~ands of subscribers ~ho receive a s~9nal of grade B incensi~y

reception." R&R aC 32. The Magist:.race Judge fOW1d chat:. PrimeTime

elis-ibilit.y based on subscriber scacement:s about: over-che-air

legislacive repre5ent:a~1ve. Pr~meTime 24 seated t:-hac "[u]nder ehe

does noc reflecc ~he qualicy of the picture chac you are act.ually

imposes ~a t.echnical scandard used by the (FCC] as an indicator of

adequate service_

get:t:ing on your celevision sec." RkR at: 1.2 (citing pef _ Ex. 40).

current: law, your abilicy co view Bat:ell~~e necwork TV i$ based

upon che incensicy of ehe signal you receive from your local X

Accordingly, t:he Magiacrace Judge correct:ly rej ec~ed PriroeTime 24 I s

scation, not: based upon che quality of the piccure on your TV sec

governing legal scandard, but nevercheless chose to c~reumvenr. it:.

0,5/14/9H 1:J:07 FAX:~O:: olD oJti:1
--J--- ---.~-------- ----- ---
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B. Irreparable Harm i.n Copyright C<SBes

@0311042

Courts have

T-416 P-31/4Z F-BZ8

The majority of Circuits chat.

See R&R at 36-39.

presumption of irreparable harm.

irreparable injury is presumed.

applied chis presumpt:ion in copyright: cases because of "che unique

establishes a p~ima facie case of copyrighc infringement.,

nacure of intelleccual property and the difficult.y of calculacing

13 The CoUrt: also reject:s Prime'l'i.me 24's unclean hands defense
for che reasons s~aced in the Reporc a~ pages 33-36.

The Magiscrate Judge found thae 1n copyright cases, once a

households in violacion of t:he SHVA, 14

repea~edly rebroadcast copyrighted network programming co served

a likelihood of success proving cha~ Pr1.meTime 24 wilfully and

protest.s of "good faith . ..,13 In sum, plaint:iffs evidence es~ablishes

plaintiff has e.scablished a likel:i.hood of success, there is a

have considered this issue have held chat. once a plaintiff

1. Prime'I'ime 24 also argues char: ic was not economically
praccical ~o ~ea~ che signal sereng~h a~ each subscriber'S home,
and chat: congress concemplaced no such thing. HO\Jever, as
discussed previously, Congress defined the term "unserved
household" based upon an objeccive eest: of signal Bcrength.
Alchough ic may noe be eoonomical co tes~ each pot:encial
subscriber, PrimeTime 24 cannor: create its own defini~ion of che
cerro "unserved household" and supply ita s~rviceB 'Co anyone who
fits vit:hin t:hat: defin1'Cion. In addit:i~n, whe~her it: ~5

economically praccical to comply wi'Ch che st:at:ute is not relevant:.

- - --- ~ --- -- ---- ---------- - -----
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T-416 P.3ZJ4Z F-BZR

In face, che E.levench

In support:, PrimeTi.me 2"1 cices LO

staces chat: the Fifch Circui~ rejecced chis

1206, 1209 (1.1 tJ1 Cir. J..9Bl)

Pr1.meTime 24

However, in Souchem Monoratl, the Fifth Circuit: st.aced chat:

Plqins COLLen coop. A~s'n v. Goodpast:yr~ Comput:er Serv., Ing., 807

Alt:hollgh t:he Eleven~h Circuit: has not: ruled on chisi~sue,

Circuit:s which occurred in Bonner X. City of prichard, 661 F.2d

~1Ck:::L Inc. v. Sheen, 77 F.3d 1.280, 1288-89 & n.10 (1.0= Cizo.

presurnpcion prior co che split" becween t:he Fift.h and Elevench

F.2d 1256, 126J.. (5~a Cir.). £erc. denied, 484 U.S. 821 (1987) where

damages afcer t:he face." R&R at: 37 -3 8 (c1.'c.ing Counq:y Kids 'N cit:y

1996) ) .

sho~nng of irreparable injury in a copyri.ght: case co obt:ain a

preliminary 1njunccion. PrimeTime 24 maintains thac plains Cgc~on

is binding on this Court: because j-c ciced sou-c:hern Monorail Co. v.

che Fifch Circuit: held t:hat. a plaineiff muse make some independent:

Robb~ns & My~~@, 666 F.2d 185 (Sa Cir. Unic B 1982) which in ~urn

inj ury . . . is appropriace once a parcy demonscracee a substancial

referred to cases from dist:ricc co~s wichin che Elevench Circuic.

1 t '"express red] no view [] upon ...,-hecher a pre::lwnpticn of i.rreparable

likelihood of SUccess on the merit:.s of an infX'ingement claim."

Circuit: has held chaL ~[~]n ?oychern Monorail che Fifth Circu~c

Souchem Monorai.L 666 F. 2d at: ~a7-6e.

\~Y-14-ge Q~:4SA~ FROM-~KER~N sENTE~FITT
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irreparable harm. See R&R at:. 39-46 _ PrimeTime 24 cont:.enda t:.har. i~

@033/042

chat:

Thus. che

T-416 P33/4Z F-aze

conclusiopappropr1acet:.hereachedJudge

After a review of t:h~ Report:. che Court: agrees chac che

756 F.2d 1525. 1530 n.14 & 1533-34 <llcb Cir. 1985)_

Fifch Circuic' 6 holding rejeccing a presumption of irrepa.rable harm

The Magiscrace Judge considered chase argumencs ae co

declined ~o rule on ~he issue [of r:.he pre9ump~1on of irreparable

In any event:. che Magiscrar.e Judge con::iidered Plainc.itfs

injury]. since it: dispoged of the case on t:he balance 0; haZ1Tl

quest.ion." E _ Berny Marr:in & Co _ v. Shaw-RoS15 Int.' 1 Impor~s, Ins: - ,

Cour~_

Mag~strar:e

once likelihood of success is e::n::.ablished., il'i nor: bi.nding on chis

irreparable harm is presumed-

evidence and de~ermineq tha~ 'Chey sufticien~ly demonscraced

sufficiencly rebucced the p~esumpt:ion of irreparable harm. In

irreparable inj uJ:y and correctly der.ermined t:hat the harm caused by

supporr., PrimeTime 24 s~a~es chac 1) plainciffs did noc provide

sufficienr. evidence of adver~ising losses, 2) any risk af loss co

any alleged inabili~y of PrimeTime 24 co pay a pocen~ial damages

award cannoc be che ba~ia for a preliminary injunction.

good will is highly Bpeculac~ve and creat:ed by Plainciffs, and J)

MAY-14-9a 09.4SAM FR~AKERMAN SENTERFITT
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enforcing che law \Jill cripple chac ~us1ness. See R&R aC 5'2 _ In

l4J 034/042

T-416 P.34/4Z F-EZ8

-- ~--- --- ----- - --- ------

injunceive relief. However, contrary to Pr1meTime 24'5 assercions.

cannot:: build a business on infringement:.s and ~hen argue that

noc irreparably ~njured, che balance of harms do not favor

conjec~ural, and 21 an injunccion would noe affec~ PrimeTirne 2~'S

ics objeccions , PrimeTime 24 simply argues ~ac as Plaintiffs are

Plainciffs an injunccion for cwo reasons: 1) PrimeTime 24's

The Repor~ concluded chat: che balance of harms favor gran~ing

c. Bal~ce of Haz:ms

could be irreparable. Th~ Courc concurs wi~h chis finding_ 1S

che 105s of ne~work and 5tae~on advercising revenue and goodwill

51-2. Furchermore. che Mag1scrace JUdge concluded cha~ a company

revenue scream from its largesc diseribucor - DirecTV. ~ R&R ac

concencion chac che injunccion ~ould place i~ oue of busine5~ ~as

Plainciffs have demonscra~ed irreparable injury. Thus, the Court

loS PrimeTime 24 maim:ains chat: -che Magiscrate Judge incorrect:.ly
relied upon ce6cimony from Plaintiffs' experc ~reston Wicherapoon
Farr. who in -cum relied upon a documenc chat ~he Magistrate Judge
excluded :t:rom evi.aence. The document preseneed data on che number
of PrimeTime 24 subscribers in various markets. PrimeTi.me 24.

contends chac any reliance on Mr. Farr's tescimcny was clear error.
However, after considering the transcript: and che Report:, it ~s

evident chat: che Magistrat::e Judge' 5 re~i.ance upon Mr_ Parr's
cescimony did noe depend on che specific numbers concained in the
stricken exhibic-

MAY-\~-9E 09:45AM FROM-AKERMAN SENTERFITT
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be

I4J 035/042

would

R&R ar: 55.

T-415 P,35/42 F-8ZB

injunctionproposedPlai.nt:i.ffs'

Plai.nt:.i.tfs have soughc an injunction chac would

chat

FRO~AKERMAN SENTERFITT

an i~junctionwould negacively affece t:.h.e legisl.acive inr:.enc behind

Lv. u-:> r.t1.~ ":'V"," 00.) UJOJ

agrees chat: t:he boalance of harms favor grancing an injWlccion. s~

~(i)c is nOt: for ehis Court Co alter t:he balance chat:. Congress has

R&R 39-45.

In its fi.nal at:t:.empt: Co avoid. an injWlct:i.on. PrimeTime 24

PrirneTime 24 also dispuces whether che Repor~ adequat:ely

inceresc against:. t:he need t:.o procecc che necwork-aff11iaee

cons~dered che public interest:. rn brief, primeTlme 24 argueS t:hac

che SHVA, co provide net:.wark programm~g cO unserved households.

D. ~ublie Interest

determine whi.ch households were "unserved." The Courr. agrees chat:

The Report: concluded ehat: Congress had already balanced ehe public

relat:ionship, and in so doing. est:.ablished an objeccive t:est:. Co

scruck .in seeking co advance the publi.c int;eresc."

eviden!: that: cne public im:.erest: favors ent:ry of t:he injunct: ion .

E. Manageab:ilit=y of the :tnjuncti.on

unmanageable.

coneends

Therefore, despiLe PrimeTirne 24's argurnenr:.s co ehe cont:rary. 1~ is

'\
prevent: PrimeTime 24 from ret:ransmin:ing CBS or Fox nec.....ork

MAY-14-9S OQ:4SAU



24' s subscriber, bue are ~nscead subscribers of PrimeTime 24 I s

IdJ 036/042

PrimeTime 24 1 6

T-416 P 36/42 F-eZB

3S

PrimeTime 24 argues chac 99 percenc

"J..LJ.1J..L • .I'.

che preliminary inJunccion would be

Firs'l:,

Thus, enjoining PrimeTime 24 from d~acributing CBS

FRO~AKERMAN SENTERFITT

for several reasons.

incensicy as escablished by ~ FCC.

primary nerwork s~ation and the relevan~ necwork, or 2) prov1ding

household showing chat ie cannot:. receive a signal of grade E

PrimeTime 24 argues thac such an injunction is unmanageable

che scation with a signal scrength ce9t: of t:he subscriber's

Under Federal Rule of Civil Procedure 65(d), an injunction

programming co any cuscomer wi~hin an area shown on a Longley-Rice

propagacion map as r~ceiving a signal of ac leasc grade B incensicy

wichouc either II obtaining che ~iccen consent of a CBS or Fox

and Fox signals co irs subscribers i~ ineffeccive unless PrimeTime

of consumers vho receive PrimeTime 24'8 signals are not PrimeTime

24's distribucors are involved. PrimeTime 24 main~ains chac since

discribut:ors.

ics d1.st:ribu'rors are no'r named J.n che complain~ and a;re not.

servancs. employees, and atcorneys. and upon chose persons in

difficul~ if not impossible co enforce.

binds noc only parries to cae aceion, bue alao ·officers, agents,

of the order by personal aerv1.ce or ot.herwise."

PrimeTime 24's agents,

aCt:ive conCer~ or part::icipat:ion wit:h 'Chem who receive ac!:.ual notice

MAY-14-ge 09:46AM
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in

!j7JOJ7/042

T-416 P.3T/tZ F-9Z8

In addicion, ~he

Thus, any inj unction

the Court finda cha~

wich PrimeTime 24cancer'!:\,Jork in close

Se~ Fed', R. C.iv. P. 65 (d)

... 4 ........... ..., _ ..... ,.,.,

concerc or parl:icipac.ion" ;.rich PritneTime 24.

dist:ribucors

be effectively nullified. Accordingly.

detail. che act or aces to be reSC rained , and the persons co be

Courc's preli~nary injunction order shall sec forch in reasonable

Secondly, Prime Time 24 argues ~hat ~he nationY1de nac.ure of

resr:rained.

against PrimeTime 24 would be applicable r:o its distribucors.

PrimeTime 24's discribucors are "agents~ of, or ~person~ in ac~ive

r-he injunccion present:s implemenCation and enforcement: issues

did not apply ~o PrimeTi~e 241~ discribucors. the in]unccion would

discributing i~s signals co consumers. As such, if ~he ~njunc~1on

bec:ause of: 1) ehe ~opograph1cal and oc.her varia-eions in the

various local celevlsion markecs across t:he coun~ry, ZJ t:he Court

injunccion, 3) Plaintiffs have not provided Longley-Rice maps for

lacks che ins~it:ucional expertise and resources to supervise t:he

16 As discussed, supra at: 26 -28, any ~ignal etre.n.gr:h l:es~s

should be conducr:ed in conformance with t'he FCC's measurement:.
procedures ouelined in 47 C.F_R. §7~-686_

incensi~y cests should be conducced. 16 Al~hou9h chese issues ~ill

Uni ted States, and 0\) t:here ~s no consensus as 1:0 hO\J signal

approximacely 80 percent: of t:he local t:elevis~on 'market5 in che

-----._-- ---~._­
~--- '--~ ----- ----- -_._----
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T-416 P,3B/4Z F-gZB

almost: verbac1m.

Alchough a court: has

Therefore, che Reporc is

proposed Report:

S~e Resp_ ac 45-46_

Plaint::~ffs have as much as admicced chac a bond ~ould

from Plainc~ff6'

FROU-AKER~N SE~TERFITT

These papers shall noe exceed cwen~y (20) pages in length.

For t::hese reasons, t:he CourT. rej ect:9 :i?rimeTirne 24' s posicion

On a final note, PrimeTime 24 has suggested ch~t:: chis Cou~

make che enforcement: of che prel iminary injuncr:ion challenging I che

Court: will issue such orders a9 is necessary to ent:orce che

chat t:he pro~o~ed injunct:ion will be unmanageable.

F. Bond

Magist:race Judge Johnson found t:hac the preliminary injunction

-37-

~en (~O) days of this order addressing the amcunc of a rea$onable

che discretion co forego a bond, where an injunct:ion may have

is prudent::.

should iS3ue wichout t:he posting of a bond.

seve~e consequences co a bU9~ness, r~quiring t:he post:~ng of a bond

be appropriat:e.

REVERSED on chis issue, and the parties shall file papers ~ieh~n

.l.nju!l.ccion.

bond.

PrimeTime 24 conLends chat i~ iG disfavored for courcs co adopc

tnacerial

disregard Magiscrate Judge Johnson's Repor~ because she adopted

G. Kagietra~e Judge Johnsen's Report a.J:lA Racozmnem.dati.on

MAY-14-96 09;45~
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Judged against signing orders tha~ have been Written by counsel of

T-416 P.3g/~Z F-82S

Courts have counseled

The part~es' oppOSing

.. ..... -....- ... ~ .~- .~ .....
---~--'-

An~raon v. City of Besseme., ~70 q.S. 562, 572

( (~98S) .

19B7). cerc, qenied. 485 U.S. 977 (1988).

unless a parcy can demonstrate that 'Che process by which che jUdge

In the inst:.ant mateer, che Magistrate Judge requested that

court:. •s orders does not automatically invalidat:.e chose orders

Co. v. Prudential In~. Co. of America, 819 F.2d 272, 276 (l~tn Cir.

counsel of one of 'Che part:ies. se§. Obj. I D.E. ~~56, ac 16-19. 17

arrived at: !:hem ua:;:l fundamentally unfair. 0!i:e In Be Co~ony Sgya:z;-e

However, the fac~ chat a judge allo~ed a 11cigan~ Co draft 'Che

findings of fact and conclusions of la.. that. are prepared by

exaggeration an the ?art of attorneys preparing findings of faCt

their favor. 11

when they have already been informed chat the judge has decided in

one of t:.he parties because ~ot ~he potential for overreaching and

both parties submit proposed f~ndings of fact and conclusions of

submissions c.empered any po1:.encJ..:ll '·overreaching."

11 As support PrimeTime 24 cJ.Ces In re colony Square, 819 F.2d
272. 274 tl1th Ci~. ~~8"7) I cerf-. denie:sL 485 U. S. 977 (19B8);
Un~ted Stqtes v. £~ Paso Natqral Gas Co., 276 U_S. 651, 656 (1964)
among o1:.her cases.

la~ before advieing chern of her decision.

MAY-14-96 09:46AM F~OM-AKE~MAN SENTERFITT
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the Courc s~aced 'Chat

Cour~ is cherefore sacisfied chat: the Magiscrace Judge arrived ac

lfIJ040/042

In :J _ D.

T-416 P,40/42 F-8Z8

Furchermore, the

-39-

:i.11.ust:rat:ea her lack of conacienciousneas _ Aft:er
PrimeTime 24'S posicion, che c6~rt finds that: these
crivial and chac: chey in no way undermine che V'alidicy

sugge::lt:.s c:he praceice MagJ.scrace Judge Johnson U3ed.

primaTime 24'S propcged findings af fact:..

18 PrimeTime 2'1 also poi.nts out: a few errors in the Report: t:h~c

PrimeTime 24 admits chac che Reporc: did noe adopc Plainciffs'

~Fadley v. Maryland Cas. Co., 382 F.2d 4~5, 423-24 (8~ Cir. 1967).

proposal wichout incorporac:ing alceracions chat: included several of

"if, because of prevailing cuscom, Or pressure of York,
or a ca~e's c:echnical nBc:ure _ . _ counsel musc: be asked
co assist in c:he preparat:ion of findings and conclusions,
ic: is betLer pracc1ce co make chis request a~ or soon
af~er c:he submission of che case anQpr10r co decision
and co make i c of bach sides. 5 Moore's Federal Praccice
(2d ed. ~9661 ac: 2665. 'Then t:.he courc may pick and
choose and cemper and selecc ~02e por'Cion~ which beccer
fiL ics own concept: of che case."

cases primeTime 2~ relies upon to support i~s posicion ~pecifically

In addition, as Plain~iffs nc~e ~ ~heir Responee, one of ~he

paragraphs and footnoces concained in Plaintiffs' proposal. The

Hagistrace Judge added aome of her own mate~ial and omitted several

Reporc's recommendacions .18

chorough review of che Reporc, che Courc largely concurs wich che

her decision in chrough a fundament:ally fair process. And after a

supposedly
considering
e~ors were

-':.- -- ----- -- _._------ ----------
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These

/)...

However, che

T-416 P_41/4Z F-SZS

i Z5 GRAN'rEP .

CONC;t.US1:0N

DONE and ORDERED in Chambers, Miami, Florida. chis

LENORE C_ NESBITT
UNITED STATES DISTRICT JUDGE

3. PrimeTime 24's Motion 'Co ~trike Portions of plainciffs'

1_ Magiscrate Judge Johnson's Report and Recommenda~iDn is

2, Plaim:iffs' Mocion for Imrnediace Ruling (D. E. tf182) is

Accordingly, lC is hereby ORDERED and ADJUDGED as follows:

of her decision.

Motion for Immediate Ruling (D.E- #~e3) is D~ED as moot:.

day of May, 199B.

OEtn:ED as moot.

of this order addressing the issue of a reasonable bond.

papers shall nat: exceed t:~en'Cy (20) page5 in length.

Magi9traCe'S decerminacion chat a bond is unnece~9ary is REVERSED.

Therefore. the parties shall file a memorandum ~ithin ten (10) days

Preliminary Injunccion (D.E_ #45)

Fac~s and ConclusiDns of law are ADOPTED and Plain'C~ffs' Motion for

AFFIRMED in part: and R£VERSED in part:, The Magistrace' 5 Finding of

MAY-14-98 08:47AM FRourA~E~~H SENTE~FITT


